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J  U  D  G  M  E  N  T 

 

  In this case, the victim girl eloped with the accused and got 

married. Their family is blessed with a child, who is presently aged about 3 

(three) months.   

 

PROSECUTION CASE :  

 

2.   The prosecution case, in brief, as unfolded in the ejahar, may be 

stated as follows :  

 

One Smt. Mamoni Choudhury, wife of Sri Biren Choudhury, a 

resident of Ushanagar, Rangali Pathar, under Tezpur Police Station, lodged an 

FIR, on 03-09-2009, before the in-charge of Kacharigaon OP alleging that on 

03-09-2009, at about 6-30 p.m., taking advantage of absence of the family 

members at home, the accused Sri Kailash Boro kidnapped her daughter Smt. 

Puja Choudhury, aged about 14 (fourteen) years, a student of class IX of 

Merijen Academy School.  

 

INVESTIGATION :  

 

3.   Based on the above FIR, Tezpur PS Case No.825/2009, u/s 366 A 

of the IPC, vide GD Entry No. 185, dated 04-09-2009 was registered.  The 

Officer in-charge SI Abul Hussain endorsed the case to ASI Maheswar Sarmah 

for preliminary investigation and SI Ajay Das Gupta to complete the 

investigation.   

 

4.   In course of preliminary investigation, ASI Maheswar Sarmah, the 

IO, first recorded the statement of the complainant Mamoni Choudhury, visited 

the place of occurrence, drew up a sketch map thereof and examined witnesses. 

He made search in the house of the accused, but the victim girl could not be 

found out. Thereafter, on 25-09-2009, he handed over the case diary to the in-

charge Kacharigaon OP. SI Ajay Das Gupta, the in-charge, Kacharigaon OP, 

arrested and enlarged the accused, on bail, as per order of the Hon’ble High 

Court. On appearance of the victim at Kacharigaon OP, he forwarded the 

victim girl Smt. Puja Choudhury to the Hon’ble Court for recording her 

statement u/s 164 CrPC and accordingly, her statement u/s 164 CrPC was 

recorded. The IO also sent her to Kanaklata Civil Hospital for medical 

examination. Then, after going through the case dairy, prepared by the IO, 
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aforenamed, and having found prima-facie materials submitted the charge-

sheet u/s 366 A of the IPC against the accused, namely, Kailash Boro.  

 

TRIAL :  

 

5.   Since the charge-sheeted offence u/s 366 A of the IPC is 

exclusively triable by the Court of Sessions, by order, dated 07-05-2010, passed, 

in GR Case No.1617/2009, the learned Judicial Magistrate, 1st Class, Tezpur, 

after observing necessary formalities u/s 209 of the CrPC, committed the case to 

this Court of Sessions for trial.  

 

6.  On perusal of the materials, available on the case diary and 

hearing the learned counsel of both the sides, a formal charge u/s 366 of the 

IPC, was framed against the accused, vide order, dated 16-07-2010. The charge 

was then read-over and explained to the accused to which, he pleaded not guilty 

and claimed to be tried.  

 

7.  In order to prove the charge, levelled against the accused, the 

prosecution has examined as many as 7 (seven) witnesses, including the victim 

girl, while the defence cross-examined 4 (four) witnesses out of them.  

 

8.  After closing the evidence of the prosecution side, the statement of 

the accused was recorded u/s 313 of the CrPC, vide order, dated 15-07-2014. 

The accused pleaded not guilty and declined to examine any witness in defence.  

 

9.  I have heard the argument advanced by the learned Public 

Prosecutor Mr. H. P. Sedai and Mr. S. Bora, learned defence counsel. I have 

gone through the entire evidence, proffered by the prosecution and the statement 

of the accused, recorded u/s 313 of the CrPC.   

 

POINT FOR DETERMINATION :  

 

10.  From the evidence on record and on the basis of oral submissions 

of the learned counsel for both the sides, the following point emerged for 

determination :  

 

 Whether the accused, on 03-09-2009, at about 6-30 p.m., at 

Ushanagar, Rangali Pathar, under Tezpur PS, kidnapped Smt. Puja 

Choudhury with intent that she might be compelled to marry him or 

that she might be forced to illicit intercourse against her will and 

consent.  
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THE DECISION AND THE REASONS THEREFOR 

 

LEGAL POSITION  

 

11.   To bring home an offence u/s 366 of the IPC, the prosecution is to 

prove (a) that the accused kidnapped as understood in Section 360 or 361 of the 

IPC or abducted the victim as understood in Section 362 of the IPC ; (b) that 

the victim was a female ; (c) that the accused during the kidnapping or 

abduction had intention or knew it likely that (i) such woman might or would 

be forced to marry a person against her will or (ii) that she might or would be 

forced or seduced to illicit intercourse, or (iii) by means of criminal 

intimidation or otherwise by inducing a woman to go from any place with 

intent that she may be or knowing that she will be forced or seduced to illicit 

intercourse.  

 

EVIDENCE : 

 

12.  PW-1 Smt. Mamoni Choudhury, the mother of the victim (PW-

3), has deposed that she knows the accused. The occurrence took place, about 2 

½ years ago. On a day, about 4-30 / 5 p.m., the occurrence took place at their 

residence. At the relevant time, she was away at their local ‘Namghar’. One 

neighbouring girl, named, Dudu Kataki, informed her in the ‘Namghar’ that 

Puja was not available at home. She searched to locate her said daughter, but 

could not be traced out. Later on, one titled Basumatary, who is their adjacent 

resident, informed them that one boy was seen taking away their daughter Puja 

to somewhere. On receipt of the information, she reported the occurrence to 

Kacharigaon Police Out Post, under Tezpur Police Station by lodging an 

ejahar. Ext.1 is the FIR, where Ext.1(1) is her signature. Presently, Dadu 

Kataki lives in Delhi and her address is not known to her. At the relevant time 

of the occurrence, her daughter was aged about 15 years and she was reading in 

class IX. After about 15 days of the occurrence, both the accused and her 

daughter Puja, surrendered at Kacharigaon Police Out Post. On receipt of the 

information about the surrender of the accused, accompanied by the victim 

Puja, they rushed to Kacharigaon Out Post and took back Puja to their home. 

On enquiry, Puja told her that the accused forcibly kidnapped her away and 

kept in a relative’s house of the accused.  The police produced her before a 

Magistrate for recording her statement. Accordingly, the Magistrate recorded 

her statement. Doctor examined her.  

 



Page 5 of 11 

5  

  In cross-examination, she has stated that her victim daughter was 

born in the year, 1994. She has denied the defence suggestion that at the 

relevant time of the occurrence, the age of her daughter was about 18 years, as 

found by doctor on her examination. Dudu Kataki did not inform her, about the 

reason for unavailability of Puja at home. She has admitted that she stated 

before the police that she went to the local ‘Namghar’, at about 9-30 a.m., on 

3-9-2009 and that, came to know about missing of her daughter at that time. 

She submitted the birth certificate of her victim daughter Puja to the police. 

She has denied the defence suggestion that since she did not produce the birth 

certificate of Puja before the police, the same is not available on the case 

record. She has denied the defence suggestion that since Puja was aged above 

18 years at the relevant time of the occurrence, the age proof of her was not 

produced before the Investigating Officer. She does not know where Puja was 

kept by the accused. She has denied the defence suggestion that Puja expressed 

her willingness to marry the accused Kailash Boro, to which they raised 

objection. She has denied the defence suggestion that even before the incident 

of this case, Puja eloped with the accused. She has denied the defence 

suggestion that her daughter Puja, on her own accord, eloped with the accused 

on the date of occurrence. She has admitted that no physical intimacy took 

place between the accused and her daughter Puja. She has denied the defence 

suggestion that the accused never kidnapped her daughter. She has denied the 

defence suggestion that by lodging this false complaint, they have lowered the 

prestige of the accused, in the eye of the society.  

 

13.  PW-2 Sri Biren Choudhury has deposed that the informant Smt. 

Mamoni Chodhury is his wife and the victim Miss Puja Choudhury is their 

daughter. The occurrence took place, on a day, at about 1 / 1-30 p.m., at their 

residence. At that time, he was away somewhere. At about 3 p.m., when he 

returned home, he found their daughter Puja not available at their home. He 

searched to locate Puja, but could not find any trace of her. As such, in the 

evening, his wife Mamoni Choudhury, lodged an ejahar with Kacharigaon 

Police Out Post. After about 15 days of the occurrence, the accused 

accompanied by the victim Puja, surrendered at Kacharigaon Out Post. On 

receipt of the information of surrender, he went to Kacharigaon Police Out 

Post, but instead of handing over Puja to them, she was taken to the State 

Home, situated at Nagaon. The police caused recording of her statement by a 

Magistrate and also medical examination by a doctor. At the relevant time of 

the occurrence, Puja was aged about 15 years and was a student of class IX. 

After about 15 days, Puja was given in zimma of them by the Court.  
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  In cross-examination, he has admitted that he has not produced 

any certificate / document to the effect that Puja was a student of class IX at the 

relevant time of occurrence. He produced age proof of Puja before the 

Investigating Officer. The age certificate of Puja was collected jointly by 

himself and her wife from the school. He has admitted that the age proof 

certificate of Puja is not available before this Court. He has denied the defence 

suggestion that since he did not produce any age certificate of Puja, the same is 

not available before the Court today. He forgot the date of occurrence, but so 

far he remembers, it occurred on a day, about two years back. He has admitted 

that he did not personally witness the incident of kidnapping of their daughter 

Puja. The neighbouring people told him that Puja was kidnapped away, but 

they did not disclose the name of the person, who kidnapped her. He has 

denied the defence suggestion that he did not enquire from the neighbouring 

people about the name of the kidnapper of Puja, where she was taken away and 

where confined, which was quite unnatural as the father of the victim daughter 

not to enquire. On enquiry, Puja told him that she did not love the accused and 

that, she actually did not elope with the accused. He is not sure whether the 

doctor examined Puja or not. He has denied the defence suggestion that their 

daughter Puja called the accused to their residence on the relevant day of 

occurrence, and eloped, on her own accord, with the accused. He has admitted 

that even before the incident of kidnapping in this case, their daughter Puja 

eloped with the accused on two occasions. His daughter Puja is still pursuing 

her study and she is staying with him. He has denied the defence suggestion 

that their daughter Puja was aged more than 18 years at the relevant time of the 

occurrence, as found by doctor, on her examination. He has denied the defence 

suggestion that the accused did not kidnap their daughter Puja.  

 

14.   PW-3 Smt. Puja Choudhury Boro, the victim, has deposed that 

the accused Sri Kailash Boro is her husband. The occurrence took place, on a 

day, about two years ago. She forgot the date and time of the occurrence. One 

day, pursuant to their love affairs, she accompanied the accused and stayed 

together as husband and wife. They have performed social marriage in the 

house of the accused. They have a child, who is presently aged about three 

months. Her parents were in darkness of their love affairs and her elopement 

with the accused. Therefore, suspecting her kidnapping, her father lodged an 

ejahar with the Police Station. This case is the result of apparent 

misunderstanding. At present, her age is 23 (twenty three) years. At present, 

they have been living together as husband and wife. She has no grievance 

against her husband- the accused. The police sent her for medical examination 

and for recording her statement by a Magistrate. Ext. 2 is her statement given 

before the Magistrate, where Ext.2(1) and 2(2) are her signatures.    
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15.  PW-4 Smt. Riku Choudhury Kataky. Her evidence is that she 

knows the accused Sri Kailash Boro. The victim Puja Choudhury is known to 

her. She is her own sister. The occurrence took place about two years ago. Her 

younger sister Puja eloped with the accused and got married. Both have been 

living together as husband and wife and blessed with a child recently.    

 

16.  PW-5 Dr. Jahanara Begum, the doctor, has deposed that on 09-

10-2009, she was working as Sr. M&HO-I at Kanaklata Civil Hospital, Tezpur. 

On that day, she examined Smt. Puja Choudhury, aged 14 years, Daughter of 

Biren Choudhury of Chandmari, near Railgate, Rangoli Pathar, on police 

requisition, with reference to Tezpur PS Case No. 825/2009, being identified 

and escorted by Parvati Narzary, woman constable, and found as follows :  

 

  General Examination :  

  Height - 5 feet,   Weight -    45 Kgs 

  Teeth  - 14/14 

  There is no injury mark or mark of violence seen on her body  

   or private parts.  

  Hymen is absent. 

  No Vaginal smear report or X-ray report has been received till  

   date.  

    

  Inference -   

  The girl of about 18 ( eighteen) years of age, has no positive 

finding of sexual assault.  

 

   She has recognized Ext. 3, the Medical Report, where Ext. 3(1) is 

her signature.  

  

  In cross-examination, she has stated that there was no sign of 

sexual assault on the person of the patient.  There was no marks of violence on 

the body of the patient. 

 

17.  PW-5 Sri Maheswar Sarmah, the IO, has deposed that on      

04-09-2009, he was working as ASI of Police attached to Kacharigaon Out 

Post, under Tezpur Police Station. On that day, the in-charge of Kacharigaon 

Out Post received an ejahar lodged by Smt. Mamoni Choudhury, wife of Biren 

Choudhury of village – Ushanagar, Rangoli Pathar, Tezpur and endorsed the 

case to him for preliminary investigation after making a GD Entry, vide 

Kacharigaon Out Post GD Entry No. 51, dated 03-09-2009.  Ext.1 is the FIR, 
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where Ext.1(2) is the endorsement made by the then in-charge of Kacharigaon 

Out Post Sri Ajay Das Gupta. The said ejahar was registered as Tezpur PS 

Case No.825/09, u/s 366 A of IPC, by the then Inspector Abul Hussain. Ext. 

1(3) is the signature of Inspector Abul Hussain with his note.  

 

   In course of preliminary investigation, he first recorded the 

statement of the complainant Mamoni Choudhury, then he proceeded to the 

place of occurrence, that is, Ushanagar. Further, he drew up a rough sketch 

map of the place of occurrence and examined witnesses. Ext.4 is the rough 

sketch map of the place of occurrence, where Ext. 4(1) is his signature. He 

made search in the house of the accused, but the victim girl could not be found 

out. Hence, he handed over the case diary to the in-charge of Kacharigaon OP, 

on 25-09-2009. Thereafter, the then in-charge of Kacharigaon OP conducted 

the remaining part of the investigation.  

 

18.  PW-6 Sri Ajay Das Gupta, the IO, has deposed that on 03-09-

2009, he was serving as in-charge of Kacharigaon OP. On that day, on receipt 

of an ejahar from one Smt. Mamoni Choudhury, he made Kacharigaon OP, GD 

Entry No. 51, dated 03-09-2009, and forwarded to the Officer-in-charge of 

Tezpur PS for registering a case. Accordingly, Inspector Abul Hussain 

registered it as Tezpur PS Case No.825/09 u/s 366 A of the IPC and endorsed 

the case to ASI Maheswar Sarmah for preliminary investigation.  

 

  After completion of preliminary investigation, ASI Maheswar 

Sarmah handed over the case dairy to him. In course of further investigation, 

PW-6, the IO, arrested and enlarged the accused, on bail, as per order of the 

Hon’ble High Court. On her appearance at Kacharigaon OP, he forwarded the 

victim girl Smt. Puja Choudhury to the Hon’ble Court for recording her 

statement u/s 164 CrPC. Accordingly, the statement u/s 164 CrPC of the victim 

girl was recorded. The IO also sent her to Kanaklata Civil Hospital for medical 

examination. He submitted the charge-sheet u/s 366 A of the IPC against the 

accused Kailash Boro. Ext.5 is the charge-sheet, where Ext.5(1) is his 

signature.   

 

  In cross-examination, he has stated that he did not record the 

statement of any witness except sending the victim girl to the Court for 

recording her statement u/s 164 CrPC. He submitted the charge-sheet on the 

basis of the materials available on the case dairy, which was prepared by ASI 

Maheswar Sarmah, during preliminary investigation.  
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ANALYSIS OF EVIDENCE ON RECORD : 

(A) AGE OF THE VICTIM GIRL :  

 

19.  According to PW-1 Smt. Mamoni Choudhury, PW-2 Sri Biren 

Choudhury, the mother and father, respectively, on the relevant day of 

occurrence, that is, on 03-09-2009, their daughter Smt. Puja Choudhury (PW-3) 

was aged about 15 ( fifteen) years and read in class IX. PW-1, the mother, has 

specifically stated that Puja (PW-3) was born in the year, 1994. PW-2, the 

father in his cross examination has stated that he produced the age proof 

certificate of Puja (PW-3) collected from school before the investigating 

officer, but admitted that no such age proof certificate is seen available on the 

case record. On the other hand, PW-3 Smt. Puja Choudhury, the alleged victim, 

who is now married to the accused, has stated that her present age is 23 (twenty 

three ) years, that is, on the date of recording her evidence, on 13-05-2013. The 

defence has not cross-examined her. The medical evidence of PW-5 Dr. 

Jahanara Begum, the doctor, who examined Puja (PW-3), on 09-10-2009, has 

opined that she is aged about 18 ( eighteen) years, vide Ext.3, the medical 

report. Thus the evidence of the parents (PWs 1 and 2) has not been supported 

by their daughter Puja (PW-3), while the medical evidence of PW-5, the doctor, 

has supported the claim of age claim of the victim (PW-3). PW-3, the victim 

has contradicted her age stated in her statement, recorded u/s 164 CrPC, vide 

Ext.2. Therefore, in the absence of any documentary evidence and placing 

reliance on the evidence of PW-3, the victim, supported by the medical 

evidence (PW-5), it is held that on the date of occurrence, that is, on 03-09-

2009, the victim, who is now married, attained majority, beyond doubt.  

 

 (B) WHETHER ABDUCTED  

       ( No grievance against accused-husband) 

 

20.  The evidence of PW-3 Smt. Puja Choudhury Boro, the alleged 

victim, reveals that on the day of occurrence, pursuant to her love affairs with 

the accused, she voluntarily accompanied him, without the knowledge of her 

parents (PWs 1 and 2) and had undergone social marriage and further, both 

have been living together as husband and wife. Her evidence further reveals 

that her family with the accused has been blessed with a child, who is presently 

aged about 3 (three) months. In connection with the elopement with the 

accused, she gave a statement, Ext.2, before the learned Judicial Magistrate and 

specifically stated that she has no grievance against the accused, who is her 

husband. Her evidence supports her statement, Ext.2, in substance. Apart from 

the aforesaid evidence, PW-4 Smt. Riku Choudhury Kataky, the brother, has 

also stated that his sister (PW-3) eloped with the accused and got married and 
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further, their family is blessed with a child. PW-6 ASI Maheswar Sarmah, the 

IO, besides carrying the formalities of preliminary investigation, had drawn 

Ext.4, the sketch map of the place of occurrence. PW-7 SI Ajay Das Gupta, 

based on the preliminary investigation, done by PW-6, submitted the charge-

sheet, Ext.5, against the accused.  

 

  Therefore, her (PW-3) evidence does not support the prosecution 

allegation, as delineated through the evidence of the parents, PWs 1 and 2, that 

the accused, by force compelled or by any deceitful means, induced her (PW-3) 

to accompany him from her parental home for the purpose of compelling her to 

marry the accused, beyond all reasonable doubt.  

     

C  O N  C  L  U  S  I  O  N  

 

21.  For the reasons, set forth above, this Court is constrained to hold 

that the prosecution has miserably failed to prove the charge of abduction of 

the informant’s daughter against the accused, beyond all reasonable doubt. 

 

22.     Accordingly, the accused Sri Kailash Boro is acquitted of the 

charge u/s 366 of the IPC and set at liberty forthwith.   

 

23.   The judgment and order, as above, is pronounced in the open 

Court, in presence of the accused and the learned counsel for both the sides, on 

this the 19th day of August, 2014, under the Hand and Seal of this Court.  

 

   Accordingly, the case is disposed of. 

 

 
                 ( A. BORTHAKUR )   

                   SESSIONS JUDGE, 

                                        SONITPUR :: TEZPUR 

 

Dictated and corrected by me : 

 

 

(A. BORTHAKUR)   

SESSIONS JUDGE, 

SONITPUR :: TEZPUR 

 

Dictation taken and  

typed by me : 

 

 

(J.K. Muru, Steno ) 

* * * * * * * 
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SESSIONS  CASE NO. 90 OF 2010 

ANNEXURE 

LIST OF PROSECUTION WITNESSES 

PW–1  : Smt. Mamoni Choudhury, the informant 

PW–2  : Sri Biren Choudhury  

PW–3  : Smt. Puja Choudhury, the victim 

PW–4  : Smt. Riku Choudhury Kataky 

PW–5  : Dr. Jahanara Begum, MO 

 PW–6  : ASI Maheswar Sarma, the IO 

 PW–7  : Sri Ajay Das Gupta, the IO 

 

 

   LIST OF DEFENCE WITNESSES 

 

N  I  L 

 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 

 

Exhibit –1  :  Ejahar 

Exhibit –2  :  Statement u/s 164 CrPC 

Exhibit –3  :  Medical report 

Exhibit –4  :  Sketch Map 

Exhibit –5  :  Charge-Sheet 

 

MATERIAL EXHIBIT 

 

N  I  L 

 

DEFENCE EXHIBIT 

 

N  I  L 

 
                         (A. BORTHAKUR)   
                  SESSIONS JUDGE, 
                                   SONITPUR :: TEZPU   

 

   

 

 


